ce Department of the Treasur:
1100 Comaerce St., Dallas, Texas 75242

Oate: MAY 15 1995

e e
[ Employer 1D Number:
NN P L ]
~ Ferson to Contact:
R
Telephone Number:
]
Refer Reply To:

Clear Sir or Madam:

= nave considered your applicaticn for recognition of exemption fra,
irncome tas under section S@1{ci(@..) of the Internal Revenue Code.

The i1nformation submitted indicat:s you were incorporated on paEa
G  ‘our Articies of Incorporation staterd that v
crganizec asclusively for charitasle, religious, education, and sciern:
purpcs<es. The specific purpose stated in your &rticles wmRs to engaye
lawful act or activity for which 7on-profit corporations may be orgarn:

Iin your appiication, you state that you conduct (NN ~esearch by du:
projects for real priperty owners and (NN ond QNN
You indicate your projects are coistantly ongoing. They include gaiiigm

S oo j:cts concu:ted for commercial and governmentai

You perform technical analysis to determine the precise relationship
installatinn costs, environmental impact, and operatir: eno gl .
indicate your projects involve and legisl=t.on

the production, distribution and (EREEGEGEG_G———EEE

You are currently supported throuch consulting fecs paid by vour cli ¢
plan to solicit contributions to find a $~(mmihum} annual schol.
students i1nterested 1n energy cons:rvation.

Your services are provided above c:st. Yaiu state that all funds raise
Consulting fees in excess of opera.ing costs will be used to carry on
research. Those research projects will include developmant of analys)
for _ The re:ults of tte research will be provie
public at cost. You will reta:n a.l rights to anythiry ycu tove devei
This 1ncludes copyrights, paterits ¢nd processes from the recult: cf t!
research projects.

Your operating expenses include saliaries, occupancy, telzphone, acccur
automobile, and liebility insurance. According to your proposed tudg: -
aporoximately @Y% of your annual total gross receipts from sales of s«

will be used to pay a base salary o’ 5~ to your fonder, (iiigmn

‘ou also provide medical insurance :o (NNNNNGES 2t & cost of SENEER -




Bes:des ihe base salary and medical insurance, (NN .:1! s.:0 rece ve a
bonus of @% of your totel financial support. The sources of your support will
tnclude consulting fees, grants and contributions.

Section S@i(c) of the Code describes ce~tain organizations e<ampt from Federal
1ncome ta- under section S01(a’ and reads, i1n part, as foilouws:

w2 Carporaticns e fund, or foundation, organized and operated e.Cluasively
for religious, charitable, scientific, #++ literary, or educational
rusocees, ©~ to foster national or international amateur sports coepetition
tbut oniy :f no parl of t1ts activities i1nvolve the provision of athletie
faciiities or equipment), or for the prevention of cruelty tc children or
eanimals, no part of the net earnings which 1nures tc the benefit cf any
privete snarenolder or 1ndividual, no substantial part of the activitiss «f
which 1. _a“rying on propaganda, or otherwise attempting, to 1nfluence
legisiation ‘except as otherwise provided in subsection (h)), and which
dces rot participgae‘e 1n, or intervene 1n (including the pubitshing or
disiributing of statementsi, any peclitical campeign cn henalf of any
candidate for publ:c office."

Section 1.5Qi(ci(3i-1 of the regulations provides, 1n part, as follows:

"(aitli In order tc be exempt as an organization described i1n section S@1tciiZ,
an organizaticn must be both crganized and operated exclusively for one or more
of the purposes specified in such section. If an organirzation fails to meet
e:ther ihe organizetional test or the operational test, it is not exempt.

S tion 1.5@1(ci{(3)=1(c)(t) of the Income Tax Reguiations provides that:

"An organization will be regarded as “operated cxclusively" for one or more
exempt purposes only if it engages primarily in aectivities which
accomplish one or more of such exempt purposes specxfled 1n section
SOt 3y,. . "

"(ci(2i01stribution of earnings. An organization is not operated exclusively
for one or more exempt purposes if its net earnings inure in wholie nr in part to
the benefit of private shareholders or indivicduals."

“{dit2) Charitable defined. The term “charitable" 1s used in section S@1(ci(3)
i 1ts generally accepted legal sense and is, therefore, not to be construed as
limited by the separate enumeration in scctxon S501(c){3) of other tax-exempt
purposes which may fall within the broad outlines of "charity" as developed by
judicial decisions. Such term 1includes: Relief of the poor and distresseg or
of the underprivileged: advancement of religion: advancement of education or
science; e-~ction or maintenance of public buildings, monuments, or works
lessening of the burdens of Government; and promotion of social welfare by
orgenizations designed tc accomplish any of the above purposes, or (1) to lessen
neighborhor” tensions: ‘ii) to eliminate prejudice and discrimination; (iii) to
defend human and civil rights secured by lawi or (iv) to combat community
deterioration and juvenile delinquency."

“{dii3it1y In general. Thne term “educational”, as used i1n section S@1(ciiz,
reletes to -




(a) The instruction or training of the individual for the purpocse »f
improving o~ developing his capabilities; or

(b? The i1nstruction of. tna public on subjects usefu] to the 1ndividual
beneficial to the community.
LGSy Scientific defined., Since an organization may meet the reguireme
of section SQI(c)(3) only 1f it serves a public rather than a private 1nterec
e "scieniific” grganization must be organized and operated i1n tne pubiic
lnterest, +++. Therefore, the term "scientific", as used 1in section SQ@Q1¢c¢ )3

1ncluces the cerrying on of scientific research 1n the public i1nterest.sss"

(d2So0e; 0 Screntifye research does not 1include activities of a type orciner
¢arriead on as ar 1ncident to commercial or industrial operations, as, for
exampie, the ¢-dirary testing or inspection of materials or products or the
designing «r construction of equipment, buildings, etc."

tgriEiii11) Scientific res=arch will be regarded as carried on 1n the public
interest -

tar 11 e results of such research (including any patents, copyrights,

th
processes, or formulae resulting from such research are made availa
to the public or a nondiscriminatory basis;

(b) If such research is performed for the United States, or any of 1tis

agencies or instrumentalities, or for a State or political subdiv:is
thereof; or

{ci) If such research is directed toward benefiting the public.ess"

"d1S5)t1v) An organization wiil not be regarded as organized and operated fo
the purpose of carrying on scientific research in the public interest and,

consequently, will not qualify under section S@1(c)(3) as a "scientific"
erganization, if -

(a) Such orgenization will perform research only for persons which are

(directly or indirectly) its creators and which are not described i
section SOI(z)(3) ees"

kevende Ruling 71-5@06, 18971-2 C.B. 233, provides that an organization formed
engage in scientific research in the areas rf heating |, ventilating, and air
cond: tioning for the benefit of the general ublic qualifies for eremstion un
section S501(ci(2) of the Code. The organization conducts research and studie
on a cost cesi1s for universities and government agencies. The results of 1ts
research are disseminated through publications. It does not perform commerc.
tests nor ssue reports on commercial products. It maintains a licrary which
made available to the public without charge. The ruling emphasizes that by
operating a library and disseminating the research results, the arganization

tnstructing the public on subjects useful to individuals and beneficial to the
community.,

Feverue Fuling 71-52%, 1971-2 C.B. 234, provides that a nonprofi:t crganizatior



that provides management assistance to participating colleges’ and univeryt

end0umeny or i1nvestment funds for a charge substantially below cost qualiiiac
for esemption under section 5@1(ci(3) of the Code. Membership 1n 1rs54
erganization 1s restricted to colleges and universities evxempt under section
S@1cii3) of the Cude. The ruling emphasizas that by Providing services tg
other ia+ evempt entities for a charge that js substantially below zost | the
vrganizaticn 1s performing 8 charitable activity within the meaning of sectic
S@lic it 2.

Fevenue Fuling 7:-385, 1972-2 C.E. <45, provides that an organitzation foarmec

Frovide managerial ang consulting services at cost to unrelated ta- eremp:
entities goes not quaiify for exempiion under section S@1l(¢ (3 of the Crzde.

The rujing “"phasizes that an organization 1s not exempt merely becauce 115

Operations -2 not conducted for the purpose of producing a profit. Further
Provicing -~ --agerial and consuliing services on a regular basis for a fee ;¢ .
trade or gusiness ordinarily carried on for profit, Tka fact that the service

are provideg at cost angd solely for tax exempt organizations 1s not sufficient

10 charactarize thys activity as charitable within the meaning of sectian
S5@1¢cii(3y,

Revenue Ful:ng 75-283, 1975-2 C.B. 201, provides that an organization fo-med i
provide 1niormation ang technical assistance regarding regulations and laws
concerning public housing without charge to any public housing organizaticns
quaiifies for eremption under section S01(ci(3) of the Code. The ruling
emphasizes that by providing services without charge to public Fousing terants

the organization is operated exclusively for charitable purposes.

In BE.S5.W. Greoup v. Commissioner, 76 TC Docket BB4E-77X (1378), the Court uphel
the Service's decision that a Delaware corporation formed to provide consultin
tservices for a fee, at or close to cost, to nonprofit organizations and tax
e«empt organizations did not qualify for exemption under .section S501(c)(3) of

the Code. Patitoner would furnish consultants to perform basic and agplied
research for clients. Its fee would be lower than those charged by other firm
It sought to meet all expenses from its consulting income but did not plan to
charge a fee less than cost. Despite the public beneiit of the services

provided by petitioner, the Court concluded that petitiorer was not an
organization described in section SQl(c)(3) because it did not plan to provide
free or below cost services to its clients. The primary purpose of its ac+tiv;
was neither educational , scientific, nor charitable, but rather commercial.
finother negative factor held against petitioner was failure to limit 1ts
clienteale solaly to organizations exempt under section SQ1(ci(3).

In People of GBogd Community v, Commissioner, 75 T.C. 127 (189807, the court had
decide uhether a percentage compensation arrangement for an organization's
minister constituted private lnurement. Because there was no upper limit on t°
amount of compensation the minister could receive, the Court noted t4hat the
organization's earnings were being passed on to a pPrivate i1ndividuel. The Zsur
ctated that Paying over a portion of gross earnings to those vested with tha
control of a charitable crganization constituted private inurement. Thus the

Court upheld the denial of exempt status to petitioner,

Based cn the tnformation you submitted, we note that your operations can be
distinguished from the organizations described in Revenue Rulings 71-529 and



75-263, supra. Tnose organizations provide their services without charge
below costi. Furiher, their services benefit either a distinct charitable
or tax esempgt organizations. In your case,not only are your services pro

atuve or close ic cost, also your services are provided to anyon2 who can

your fee, regardless of whether it 1s a for-profit, nonesempt, or rnonprof
enti1ty.

Grgaricatio
Ruling 72-369, supra, 1n that you are essentialjy e
consulting service and technical advisor to your client

our pramary activities are similar to the activities o7 tne
described 1n Revenye

w

The ruling con

that the orovicizn of censulting servicss for a fee no- more l'an cost s
£48Mpt ectivity under section SQ1(c)(3). Also, 1n B.S.u, Group, supra, i
Court reiz thai 1o provide consuliing services at COst ©or tCc provide servy

Prganizaticns which are 21ther nonprofit or tax exempt 1s noi cnaritable.
Therefore, you are not a charitable organization. You ars primariiy enga
the busirecs of providing consulting services even though you are organ::
nonprofi: basis.

“your praimary actisities are not educational. You can bhe distinguished fr
organization described 1n Revenue Ruling 71-5@06, supra. Thet organizatio
conducts ‘research for the purposes of educating the public. 1t does not |
research i1ncidental to commercial operations. " Its research 15 conducted
cost besic for uriversities and government agencies. In your case, not o
your cserv:ices provided to anyone whao can afford your fee, also the result
your stug:es are not disseminated to the public. Therefore, your activit
not primarily educatianal. See Regulations I.S@l(c)(S)-l(d>(111>, supra.

fAlso, your proposed activity, the development of software, funded by exce:
revenue over expenses, does not further scientific of educational purpose:
within the meaning of sectlon S01(c)(3). You plan to sell your software :
to the general public. You will retain all copyrights, patents, formulae
processes resulting from your research project. This activity will be
indistinguishable from those conducted by a commercial enterprise.

You plan to grant annual scholarships to students who are tnterested in tt
of- However, this activity has nothing to do with yot
consulting services because you plan to solicit contributions, a separate
cf income, to surrori your scholarship progranm.

“Further, the campensation arrangement for you founder, * re

in . private 1nurement. As stated in Eeople of God Community, supra, when w
are based on a percentage of the organization's gross receipts, there 1s n
limit set on how much the payee can receive under this formula. Therefore
Peying over a portion of gross earnings in addition to a base salary to yo
founder, who has control over your operations, constitutes private i1nureme
There 1s no limit on the amount of compensation (NN c:n receive from
fAccording to section 1.5@1 (e 1(3)=1(c)(2) of the Regulations, supra, an
erganization will not meet the operational test of section S@1(c)(3) 1f 1t
earnings inures to the benefit of private individuals.

In light of the above, we conclude that you do not qualify for exemption u
section S@1(ci(3) of the Internal Revenue Code bacause vou are not operate
exclusively for one of more exempt purposes within the meaning of that sec



ficcordingly, you are reguired to file federal income tax returns on Form 11

If you do not agree with these ccnclusions, you may, within 3@ days from th
date of this letter, file 1n duplicate a brief of the facts, law, and argur
that clearly sats forth your position. 'If you desire an oral discussion of
1ssue, please 1ndicate this 1n your protest. The enclosed Fublication 892
instructions fer fi1ling a protest.

if you do not file a protest with this office within 30 days of the z=te of
report or ietter, this proposed determination will become final.

If you do not protest this proposed determiration 1n a timely manner, :t w.
considered ¢, tne internal kevenue Code as 3 ‘fai1lure to e.naust aveilauvie
administrat:ve remedies. Section 7428(b)(Z) of the Internsi Revenue Cuoe

{

provides in part that, "A declaratory judgment or decree under this sezt
shall noi be :ssued :n any proceeding unless the Tax Court, the Court of .
or the agictrict court of the United States for the District of Tolumbia
determines thet the organtzation i1nvolved has exhausted administrative reme
avarlabie 15 :t within the Internal Revenue Service."

If this determination letter becomes & final determination, we will nctify
appropriate State Officials, as required by section B1@4ic) of the Code, t
based on the i1nformation we have, we are unable to recognize you as en

organization of the tvpe described in Code section 5Q1(ci(3).

If you agree with these conclusions cor do not wish to file a written prote

please si1gn and return Form B0I6 in the enclosed self-addressed envelope a
as possible.

you have any further questions, please contact the person whose name an
e

1y
telephorne number are shown at thes beginning of this letter.

Sincerely,

RN, A

Bobby E. Scott
District Director

Enclosures:
Fublicaticn 8SZ
Form 6015



Internal Revenue Service Department of the Treasury
Midstates Region Appeals Office
55 N. Robinsen, Ste. 939
Oklahoma City, OK 73102

Person to Contact:

Telephone Number:

Refer Reply to:

Date il 3 1996
CERTIFIED MA] In Re:
Deriial of exemption

308 2 diral adverse datsrmination viin respect to your excmpt staius under
)8) oi the Internz! Revenue Codle.

YGu are not organized or operated exclusively for educational or research
purposes as defined in the Internal Revenue Code. Specifically you have failed to
demonstirate that your activities are distin uishable from that of a for-profit consulting

y e

type orgenization. You have failed to overcome the private versus public nature of
your reseerch activities.

Ccntributions made to your Organization are not deductibie under Section 170
of the Internal Revenue Code. ' '

You are required to file Federal Income Tax returns with the Austin Service
Center fcr the taxzble years for which the filing date of the appropriate return has
passed. These returns should be filed within 80 days of the date of this letter unless :
request for extension of time is granted. Please send them to the attention of the
EP/EQ Divisicn, Dallas, Texas, and attach a copy of this letter. Any requests for time
extensions should be sent to the Austin Service Center. Processing of an income tax
rewrn and assessing any taxes due will not be delayed because a petition for a
Ceclaratory judgment has been filed under Section 7428 of the Internal Revenue Cacs

We vill notify the appropriate State officials, as required by Section 8104(c) of
the Code, that based on the information we have available, we are unable to recogniz:

YCU as an organization described in Section 501(c)(3) of the Internal Revenue Code
fcr the period mentioned.

It you cecide to contest this determination in count, a petition for a declaratory -
judgment proceeding in the United States Tax Court, the United States Court of
Claims, or the United States District Court for the Cistrict of Columbia must be filed
vithin SO cays from the date this Cetermination was mailed to you.



The enclosed Publication 892 provides iri‘ormation about filing suit in the:
courts. '

If you have any questicns, please contact the person whose name and
telephone number are shown in the heading of this letter.

Thank you for your cooperation.

Sincerely yours,

/ - /S
/// ST
G5 Aoy

Ralph G. Messenger /
Associate Chief

Enclosure: -
As stated




